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statement of pacts 


On tne 2 nd, day of April, 1970 , Appellant Tubbs 
was indicted by the Federal Grand Jury in New Haven, Con¬ 
necticut on a Three Count indictment under the Federal Bank 
Robbery Statutes. Count One charged violation of 18 u.a.C. 

211^ ( Q )» subsections 2(a) and 2(b); tnis charge carries a 
•£5,000.00 fine or twenty (20) years imprisonment or both. 

Count Two charged violation of 18 U.a.C. 2113 (d), subsection 
2(a) and 2(b); tnis charge carries a $10,000.00 fine or twen- 
ky—^ve (22) years imprisonment or both as punishment under 
these statutes. Both 2113 (a) and 2113 (d) are charges for 
those persons who actually participates in the commission of 
a bank robbery. Count Three charged violation of 18 H.S.C. 

2113 (c); tnis charge carries a punishment under tnis stat¬ 
ute of a $5,000.00 fine or ten (10) years imprisonment or 
both. This specific crime charged under 2113 (c) of the fed¬ 
eral Bank Robbery Statutes is a charge for those persons who 
are non-participants in the actual commission of a bank robbery 
but those persons who are the receivers of the proceeds from 
a robbery with knowledge of the fact that the proceeds were 
taken from a Federally Insured Financial Institution. 

At the conclusion of trial the Court charged the 
Jury with all Three Counts enumerated in the indictment as it 
was returned from the Grand Jury. 

At the conclusion of the charge to the Jury, the Court 
retired to its' chambers. During the Court's time in his cham- 
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bers the error in the charges by the Grand Jury were discov¬ 
ered. 

The Court proposed to correct the error in the char¬ 
ges returned by the Grand Jury in a very unusual manner. The 
Court took a pair of scissors and literally "cut-off" Count 
Three from the original indictment and recharged the Jury. 

The Court offered, in its' attempt to justify the 
amendment of the indictment, that the evidence was insiaffi- 
cient to sustain the Third Count of the indictment. (See 
Federal Rules Criminal Procedure, Rule 29) 

The Jury then returned verdicts of guilty on the re¬ 
maining Two Counts of the indictment. The sentence on Count 
Two wa3 subsequently vacated by the District Court on motion 
to vacate pursuant to 28 U.S.C. 225c combined with F.R.A.P, 
Rule 35. (See Appendix pp. 12 and 12 -A; 13 and 13 -A) 

Court Appointed Attorney for Tubbs appealed the 
conviction not raising the present Constitutional violation 
therein. Appellant Tubbs thereafter filed two motions to 
vacate pursuant to 28 U.S.C. 2255# This issue was raised 
vaguely in Tubbs' first 2255 petition and was never granted 
a hearing. This issue was clearly raised in Tubbs' second 
2255 petition. 

Appellant Tubbs then resorted to the instant habeas 
corpus petition with the present issue submitted before the 
District Court without any accompanying issues. The District 
Court again denied Appellant Tubbs petition without a hearing 
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and cited lack of jurisdiction as the reason for so doing. 

On this occas3ion Tubbs appealed this decision to this Hon¬ 
orable Court of Appeals for The Second Circuit. 

In rebuttal to the Appellee 's Response Brief, the 
relief sought by Appellant Tubbs in this action should be 
granted for the following reasons: to wit: 

I. The Appellee's Ruling on application 
for a writ of habeas (filed April 17th, 

1974) and the Appellee's Brief (filed 
August 2nd, 1974) are filled with Con¬ 
tradictions, to wit: 

(See App. pp. 15-A) 

"The petitioner's application for habeas 
relief merely seeks to relitigate issues 
previously raised and rejected at trial, 
on appeal...” 

Herein is one of the direct contradictions made 
manifest with the filing of ttie Appellee's Brief, to wit: 

(See Brief of Appellee-United States of America) 

A. "Tubl3 failed to raise the issue in 
the first instance on appeal..." 

Herein is another direct quote from the Appellee's 
Ruling On Application for a writ of habeas corpus, to wit: 
(See App. pp. 15-A) 

"in any event, since petitioner is presently 
incarcerated in the United States Penitentiary 
at 'i'erre Haute, Indiana, tnis Court lacks 
jurisdiction to grant him the post-conviction 
relief he 3eoks..." 

Herein is the contradiction to that statement in th 
Appellee's brief, to wit: 

'See Brief of Appellee-United States of America) 
"Tubbs would have difficulty proceeding in 
Indiana because of the nature of his claims." 



As to the allocation by the appellee that this 
issue was raised and rejected on two previous 2255 petitions 
on the merits of the issue, the records will clearly contra¬ 
dict tnis allocation. (3ee App. pp. 7-A and ll-A). Toe memo¬ 
randum of decision fails to make any mention of this issue by 
the District Court with respect to botn previously filed 22^5 
petitions. 

Appellant Tubbs wishes to respectfully represent to 
this Honorable Court of Appeals that the Appellee's attempt 
to assign thi3 issue as "trial error" is completely contra¬ 
dicted by the facts and records in this cause. The issue 
nresonted in this cause i3 clearly an issue of "Constitutional 
Magnitude" which constitutes "Constitutional Error". 

Apoellant Tubbs is alleging that: 

ARCi T MZN m 

1. The error in tne charges enumerated in the Three 
Count indictment - (12,716) - were commited by the Crond Jury 
when they charged 2llj (c) on the same indictment with respect 
to 2113 (a) and 2113 (d). 

2. And that the attempt by the District Court to 
oorrect thi3 error by amending Count three from the original 
indictment at the end of trial and after its' first charge 
to the Jury violated tne Fifth Amendment of the Constitution 
of The nited States of America. And substantially increased 
the punishment possible under the same indictment as it was 
returned by the Federal Grand Jury in that it removed Count 
Three 2H3 (c) from the consideration of the Jury (the ten 

(10) year count), leaving 2H3 (a) (the twenty (20' year count) 
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and 2113 (d) (the twenty-five ( 23 ) year count) 


The facta and records completely substantiate the 
merits of Appellant Tubbs' claim. 

As to the procedural ’’smoke screen” the Appellee is 
attempting to cloud this issue with regards to habeas corpus 
proceedings, the Supreme Court has clearly defined the pur¬ 
pose of habeas corpus proceedings in the following case, to 
wi t: 


"The primary purpose of a habeas corpus 
proceeding is to make certain that peti¬ 
tioner is not injustly imprisoned, and 
if for justifiable reason ho was unable 
to assert his rights or wa3 unaware of 
of the significance of relevant facts, 
it is neither necessary nor reasonable 
to deny him all opportunity of obtaining 
judicial relief. Price v. Johnson, Cal. 
191+8, 68 S.Ct. 104$, Jik, '.3. 266, 92 
L.Sd. 1356 


C01ICL 'SION 


WHEREFORE, Frank Tubbs, Appellant, Pro-Se, respect¬ 
fully prays this Honorable Court of Appeals for the Second 
Circuit to: 


1. Enter and hear this appeal in its' entirety 
on the face of its* merits, the records and facts submitted 
before this Court, 

2 . and that upon said hearing this petition be 
granted and Appellant Tubbs be released forthwith and for all 
further and complete relief in the premises be afforded. 


c 





Respectfully Submitted, 



Prank Tubbs 



Appellant, Pro-So 
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